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Since 1896 we have been trusted advisors to businesses
with complex legal needs, in good times and bad.

We champion our clients' interests, locally and globally, from offices across

the US, Europe and Asia-Pacific.

We are proud to help many of our clients use their success to make the world

a better place.

The law firm for success.

About Withersworldwide
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Withers offices Non-US offices with US-qualified lawyers

Withers office

Connie Yik Kong
Private Client & Tax 

Singapore
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1. US tax residency rules

• Overview of US tax residency and implications 

2. US tax and reporting considerations for 

non-US clients with US assets

3. Estate and trust planning considerations 

for non-US clients with US beneficiaries

• Will planning 

• Lifetime trust planning 

Outline



Part 1: US Tax Residency 
Rules
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• US Citizens

• The “natural born American” 

• The “accidental American”

• One American parent who has lived in the US for at least 5 years, two of which must be after the age of 14. 

• Non-US Citizens

• US green card holder  

• The substantial presence test:

• 183 days in a calendar year; or

• 1/6 days in 2020 + 1/3 days in 2021 + all the days in 2022 (to determine residency in 2022)

Who is a US tax resident?  
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Overview of US Taxation
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• How is a US Person taxed?

• Income tax: on worldwide income, up to 37%

• Gift tax & estate tax: on worldwide assets, at 40% over the “exemption amount”

• Exemption amount: US$12.96 million

• How is a non-US Person taxed?

• Income tax: on US source income only, at 30% (or sometimes up to 37%)

• Gift tax & estate tax: on US-situs assets (e.g. US real property), up to 40% 

• Exemption amount: US$60,000 for US federal estate tax only
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• The closer connection exemption

• May only be useful for a limited duration (i.e., one or two years)

• Treaty relief – (e.g., the US/Indonesia Income Tax Treaty)

• No treaty between the US and Singapore

• Certain US visa status

• F student visa

• J scholar visa 

Exceptions to the US tax residency



Expatriation – Surrender Green Card / Renounce US Citizenship
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• Stop Being a US Person – i.e., Expatriation

• The “Expatriation Tax Regime”

• Who does it apply to?

A US citizen or a “long-term” US green card holder (i.e. someone who held the green card for at least 8 

years out of the last 15 years), and:

1. has US$2 million or more worldwide net worth;

2. has an average US income tax liability of US$171,000; or

3. has not been tax compliant for 5 years pre-expatriation 

• Dual Citizen exemption
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• Part 2: US tax and 
reporting considerations 

for non-US clients with US 
assets
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• US federal income tax

• Non-US persons are taxed on rental income and gains from the sale of US real estate

• Withholding tax applies on the property sale under the US “FIRPTA” rules

• US federal estate tax

• Non-US decedents are subject to US estate tax only on US situs assets

• This includes real property located in the US 

• Tax of up to 40% of the FMV of the US property applies at the time of death

• Nominal exception amount of US$60,000

Non-US persons acquiring US real estate



Property held in personal name / LLC
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Scenario:  An SG client owns an LLC that holds a $10 million US 

property. What is her US federal tax exposure?  

US federal income tax

• Annual US tax return filing to report any rental income

• US capital gains tax:  $400k 

• 20% of $2 mil gains

• FIRPTA withholding $1.5 mil –

• 15% of $10 mil FMV

• $400k > $1.5 mil - Often triggers cash flow issues. Can seek 

exemption

US 

LLC

mortgage

Purchase Price: $8 mil

FMV : $10 mil
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Property held in personal name / LLC

Scenario:  An SG client owns an LLC that holds a $10 million US 

property. What is her US federal tax exposure?  

US federal estate tax

• US estate tax exposure: $4 mil

• 40% of $10 million FMV

• Mortgage or financing required - Time sensitive and simplicity 

preferred 

• Insurance planning is feasible US 

LLC

mortgage

Purchase Price: $8 mil

FMV : $10 mil
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Holding options

Option 1

(Non-US Corporate Structure )

Option 2

(Irrevocable Trust Structure)

Structure 

diagram

Income tax 

on rental 

income 

• 21% on a net basis

• Importantly, the Holdco will also be subject to an 

additional layer of tax under the so-called “branch 

profits tax,” resulting in marginal taxation of 44.7%

• Graduated (up to 37%) on a net basis

• No branch profits tax would apply

Capital 

gains tax 

on sale 

• 21%

• The branch profits tax would apply, resulting in a 

marginal taxation of 44.7%. However, the branch 

profits tax can be avoided

• 20%

• No branch profits tax would apply

LLC

US

Property

Trust

LLC

US

Property

Non-US Company

(e.g., BVI)



Part 3: Estate and trust 
planning considerations 

for non-US clients with US 
beneficiaries
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• A non-US person is subject to US estate on 

US situs assets only. US situs assets would 

include US stocks held in a personally-held 

financial account, even if such account is 

outside the US.  

• A US person will be subject to US estate tax 

on his/her worldwide. Thus, to the extent that 

you (as a non-US person) gifted any of your 

assets outright to your US children (either 

during your lifetime or at death), those assets 

would fall within the scope of US federal estate 

tax and accordingly become potentially subject 

to US estate taxation upon his/her subsequent 

demise. 

• Because of this potential estate tax exposure, 

your US child’s share should be held in a 

discretionary trust for his/her benefit. Such 

trust could be established during your lifetime 

and/or after your passing (see diagram). This 

use of a trust will keep such assets out of your 

US child's taxable estate and continue to be 

held for US child and his/her US descendants 

free of US transfer taxes. 

Trust and Succession Planning by Non-US Person with US Beneficiaries 

Non-US

Revocable 

Trust

Non-US Holding 

Company

Non-US 

Will

Testamentary 

Trust

Beneficiaries

• Spouse and children 

• Other trusts, including the 

Revocable Trust 

Trustee:  US or non-US Trustee 

Protector: Spouse and/or 

children, including US persons

Alternative option:

• An irrevocable trust may be used, 

which typically provides asset 

protection.

• However, only settlor and/or 

spouse could benefit from the 

irrevocable trust during settlor’s 

lifetime (children could benefit only 

after settlor’s s passing).

Subject to 40% US estate tax on 

US situs assets only, with an 

exemption amount of US$60,000

any amount

Bankable 

assets 
Insurance 

Policy 

Shares of 

Company 
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Will Planning with US beneficiaries 

Will 

A Trust B Trust C Trust

X% Y% Z%

Beneficiaries

• SG tax residents 

Trustee: ?

Protector: ?

Beneficiaries

• UK residents 

Trustee:  Non-UK resident 

Protector:?

Beneficiaries

• US residents

Trustee:  US resident not

related to a beneficiary 

Protector: a US 

beneficiary 



Trust planning with US beneficiaries 
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Foreign Grantor Trust Foreign Nongrantor Trust

US Tax and Reporting Implications

• Distributions to a US beneficiary are generally not taxable.  

• Distributions must be reported by the US beneficiary on the IRS Form 3520, based on information 

provided by the trustee on a Foreign Grantor Trust Beneficiary Statement.

• If a US beneficiary does not receive a beneficiary statement from the trustee, then the 

entire distribution could be taxable.

• Failure to properly report could make the distribution taxable and result in an additional 

penalty in the amount of 35% of the distribution.

US Tax and Reporting Implications

• Distributions to a US beneficiary are generally taxable.  

• Distributions must be reported by the US Beneficiary on the IRS Form 3520, based on 

information provided by the trustees on a Foreign Nongrantor Trust Beneficiary 

Statement.

• Failure to properly report results in a penalty in the amount of 35% of the 

distribution (in addition to any back taxes).

FGT

Non-US 

Settlor

During the lifetime of the non-US settlor

US 

Beneficiary

US 

Beneficiary

DistributionsTax-free

Transfer

Tax-free

Transfer

FNGT

Non-US 

Settlor

Non-US HoldCo

Non-US HoldCo

Tax-free

Transfer

Distributions

US 

Beneficiary

US 

Beneficiary

Taxable

when 

distributed 

(subject to 

throwback 

regime)



19

Thank you!
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Connie Yik Kong
Partner | Singapore

Private Client & Tax

+65 6922 3713

connie.yikkong@withersworldwide.com



Legal notice

‘Withers' and ‘Withersworldwide' are the names under which Withers LLP, Withers Bergman LLP and their affiliated partnerships, offices, undertakings, affili ates, including Withers 

BVI, Withers 衛達仕, Studio Legale Associato con Withers LLP, Withers KhattarWong LLP, Withers Japan Zeirishi Jimusho, Withers Bengoshi Houjin and Withers Gaikokuhou Jimu

Bengoshi Houjin (each of which is its own legal entity), are authorised to provide legal or other client services.

References to ‘Withers’, ‘Withersworldwide’, ‘the firm’, ‘we’ or ‘us’ are to one or more of those partnerships, offices, affiliate, alliances and undertakings, as appr opriate. Any 

reference to a ‘partner’ means a partner, member, consultant, or employee with equivalent standing and qualifications in at l east one Withers entity. All Withers partners are 

members of Withersworldwide LLP which is the governing entity of Withers but which does not provide legal or other client services.

Withers KhattarWong LLP is a Singapore law practice with Registration No. T12LL0001E with Singapore qualified lawyers and for eign registered lawyers. Only Singapore law 

qualified lawyers of Withers KhattarWong LLP are allowed to provide Singapore law advice and represent clients in the Singapo re courts under the Legal Profession Act. We are 

regulated by the Law Society of Singapore and the Legal Services Regulatory Authority.

Withers Bengoshi Houjin is organised as a local partnership, under the Japanese Civil Code, whose partners are only Japanese qualified lawyers ( bengoshi) and non-Japanese 

lawyers (attorneys-at-law admitted in California, Connecticut, Florida, Hawaii and New York) who are registered foreign lawyers in Japan (gaikokuho jimu bengoshi).

Presentation disclaimer

The information contained in this presentation does not constitute legal advice. Users of this presentation should take appro priate legal advice based on their individual 

circumstances. Withers accepts no responsibility or liability for any loss which may result from reliance on any of the infor mation, opinions or Material contained in or accessed 

through this presentation.

While Withers uses commercially reasonable efforts to post information on this presentation that is correct, Withers does not warrant the accuracy or completeness of the material 

on this presentation. Withers may make changes to the material on this presentation at any time without notice. The material on this presentation may contain certain omissions, 

errors or may be out of date, and Withers makes no commitment to update such material.

The material on this presentation is provided on an “as is” basis without any representation, warranty, term or condition of any kind (whether express or implied by law). To the 

maximum extent permitted by law, withers excludes all representations, warranties, conditions and terms (including, without l imitation, and implied terms or conditions of satisfactory 

quality, fitness for purpose or reasonable care and skill) which but for this legal notice might have effect in relation to t his presentation.

Legal notice and disclaimer
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